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LEGISLATIVE BILL 745

Approved by the Governor Eebruary 10, 1984

Introduced by Busj.ness & Labor Committee, Barrett, 39,
chalrperson; R. Peterson, 2l; Eret, 32;
McDonald, 31; GoII, 16; WeseIY, 26;
Labedz, 5

AN ACT relating to emplolrment; to amend section 4A-604,
Revised statutes Supplement, 1983; to clarify
the meaning of certain provisions; to repeal the
original section; and to declare an emergency.

Be it enacted by the people of the State of Nebraska,

Section 1, That section 4A-604, Revised
Statutes Supplement, 1983, be amended to read as follows:

48-604. As used in sections 48-601 to 48-669,
unless the context otherwise reguires, employment shall
mean:

(1) Any service performed after June 30, 1941,
including servi"ce j.n interstate commerce, for wages or
under any contract of hi.re, written or oral, express or
implied;

(21 The term employment shalI include an
individualrs entire service, performed within or both
within and without this state j.f (a) the service is
Iocalj.zed in this state, (b) the service is not localized
in any state but some of the servi-ce is performed in this
state and the base of operations or, if there 1s no base of
operatj-ons, then the place from which such servi.ce is
directed or controlled is in this state or the base of
operations or place from whj-ch such service j.s directed or
controlled is not in any state in which some part of the
service is performed but the indivj-dualrs resi.dence is in
this state, (c) the.service shall be deemed to be localized
within a state if (1) the service is Performed entirely
within such state, or (2) the service is performed botit
within and without such state, but the service performed
vrithout such state is incidental to the indivi.dualrs
service withi-n the state; for example, is temporary or
transitory in nature or consists of isolated transactionsi

(3) Services performed outside the state and
services performed outside the United States as follows:

(a) Services not covered under subdivision (2)
of this section and performed entlrely without this state,
wj-th respect to no part of which contributions are required
under an unemployment compensation ]aw of any other state
or of the federal government, shaIl be deemed to be
employment subject to sections 48-601 to 48-669 if the
Commissioner of Labor approves the election of the
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employer, for whom suctr servj-ces are performed, that theentire service of such individual shall be deemed to be
emplo)rment subject to said secti-ons;(b) Services of an individual wherever performedwithj.n the United States or Canada, if (1) such Jervice isnot covered under the emplol.ment compensation law of anyother state or Canada, and (2) the place from which th6service is directed or controlled is in this state;(c) Services of an individual who is a citizen ofthe United States, performed outside the United Statesexcept in Canada in the employ of an American employer,other than service which i.s deemed employment underltheprovisi.ons of subsections (2) and (3)(a) and (b) of thissectj.on or the parallel provisions of another staters Iaw,if: (1) The employer's prlncipal place of business in theUnited States is located in this state; or (2) the employerhas no place of business in the United States, firt tfreemployer j-s an individual who is a resident of this state;or the employer is a corporation which is organized underthe laws of this statei or the employer is a partnership ora trust and the number of the partners or trustees who areresidents of this state is greater than the number r,rho areresidents of any other statei or (3) none of the criteriaof subdj.vislons (1) and (2) of this subsectj.on is net, butthe employer has elected coverage in thi6 state or, theemployer having failed to elect coverage j.n any state, theindividual has filed a claim for benefits, baied on suchservice under the laws of this state; (4) an Americanemployer, for the purposes of this subsection, shall meanr(i) an indivj.dual who is a resident of the Unj.ted StateB,(ii) a partnership if two-thirds or more of the partnersare residents of the United States; (iii) a trust if allthe trustees are residents of the United States, or (iv) acorporation organized under the laws of the United Statesor of any state; (5) the term United States for the purposeof this section includes the states, the Distrj.ca ofColumbia, the Virgi.n Islands, and the Commonwealttr ofPuerto Ricoi

(4)(a) Servi.ce performed prior to January 1,1978, which is or lras service in employment for this slateor any instrumentality thereof immediately prior toSeptember 2. 1977, j.ncluding service performLd after
December 37, l-971, in the employ of this stite or any of itsinstrumentalities, or in the employ of this state and oneor more other states or their instrumentalities, for ahospi.tal or j.nstitution of higher educatj.on located inthis statei and service performed after December 3L, 1"977,in the employ of this state or any political subdivisionthereof or any instrumentality of any one or more of theforegoing or any instrumentality $rhich is wholly owned bythis state and one or more other states or politicaLsubdivisions, or any service performed in the empioy of anyj-nstrumentality of this state or of any politicaL
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subdivisi.on thereof and one or more other states or
political subdivisions; PROVIDED, such service is excluded
from employment as defined in the Eederal Unemplol.ment Tax
Act solely by reason of section 3306 (c)(7) of that act and
i.s not otherwise excluded under the Provisions of this
sectioni

(b) Service performed after December 31, 1971,
by an individual in the employ of a religi.ous, charitable,
educational, or other organization, but only i-f the
foLlowing conditions are met: (L) The service is excluded
from employment as defined in the Eederal Unemployment Tax
Act solely by reason of section 3306 (c)(8) of that act and
is not otherwise excluded under the provj-sions of this
section; and (2) the organization had four or more
i,ndividuals in employment for some portion of a day j-n each
of twenty different weeks, whether or not such weeks were
consecutive, lrithin either the current or preceding
calendar year, regardless of whether they were employed at
the same moment of time;

(c) Service performed after December 31, 7977,
by an indivi.duaL in agrlcultural labor as defined j-n
subdivision (6)(a) of this section when: (i) Such service
is performed for a person who during any calendar quarter
in either tfre current or preceding calendar year paid
rer$uneration in cash of twenty thousand dollars or more to
individuals employed in agricultural Iabor, or for some
portion of a day in each of twenty different calendar
weeks, whether or not such weeks were consecutive, in
either the current or the preceding calendar year,
employed in agricultural labor ten or more individuals,
regardless of whether they were employed at the same moment
of time; (ii) such service j.s not performed in agricultural
Iabor if performed before January 7, 1994, by an individual
who j,s an ali.en admitted to the United States to perform
service in agricultural labor Pursuant to sections 214 (c)
and lOL ( a) ( 15 ) (H) of the Immigratj.on and Nationality Act;
(iii) for the purposes of this subdivision, any individual
who is a member of a crew furnished by a crew leader to
perform services in agricultural labor for any other
person shalI be treated as an employee of suctr crew leader
if such crev, Ieader holds a vali.d certificate of
registration under the Earm Labor Contractor Registration
Act of 1963; or substantially alI the members of such crew
operate or maintain tractors, mechanized harvesting or
cropdusting equipment, or any other mechanized equipment,
which is provided by such crew Ieader; and if such
individual is not an employee of such other person within
the meanj.ng of any other provisions of this section; (iv)
for the purposes of subdivision (c) of this subdivision, in
case any individual who is furnished by a crew leader to
perform service in agricultural labor for any ottrer person
and who is not treated as an employee of such crew Leader
under (iii); such other person and not the crew leader

532 -3-



LB 745 LB 745

services, both under his or her contract of servj.ce and infact, (b) such service is either outside the usual cour seof the busi.ness for whlch such service is performed or such

sha1l be treated as the employer of such indi.vidual; andsuch other person shall be treated as having paid cashremuneration to such j.ndividual in an amount equal to theamount of cash remuneration paid to such individual by thecrew leader, either on his or her ol1rn behalf or on behalf ofsuch other person. for the service in agrj.cultural Iaborperformed for such other person; and (v) for the purposesof subdivision (c) of thls subdivision, the term crewLeader means an individual who furnishes i.ndividuals toperform service in agricultural labor for any otherperson, pays, either on his or her own behalf or on behalfof such other person, the indivlduals so furnj.shed by himor her for the service in agricultural Iabor performed bythem, and has not entered into a written agreement withsuch other person under which such individual j.s
designated as an employee of such other personi and
- (d) Service performed after December 31, 1977,by an j.ndividual 1n domestic service in a private home,Iocal college club, or IocaI chapter of a collegefraternj.ty or sorority if perforrned for a person who paidcash remuneration of one thousand dollars or more afterDecember 31, 1977, in the current calendar year or thepreceding calendar year to individuals employed j.n suchdomestic service in any calendar quarter;(5) Servj.ces performed by an individual for
vJages shall be deemed to be employment, unless it be shownto the satisfaction of the commissioner that (a) suchindividual has been and wil-I continue to be free fromcontrol or direction over the performance of such

service is performed outside of all the p
of the enterprise for which such service

laces of business
is performed, and(c) such i.ndivi.dual is customaril y engaged in anindependently established trade, occupation, prbfession,or business of this notto a

term emp olment shall not include: (a)
as provided in subdivisionAgricultural labor, except

(4)(c) of this section, including alI services performed(1) on a farm, 1n the employ of any employer, in connectlonwith cultivating the soil or in connectibn with raisj.ng orharvesting any agricultural or horticultural comnodily,lncluding the raising, shearing, feedi.ng, caring foi,trainj.ng. and management of livestock, bees, poultry, andfur-bearing anlmals, and w1l-dlife; (2) in the employ of tneovrner, tenant, or ottter operator of a farm, in connectionwith the operatj.on, management, conservation,improvement, or maintenance of such farm and its tools andegui-pment or i.n salvaging timber or clearing land of brushand other debri.s left by a windstorm, if the major part of
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such service is performed on a farm; (3) 1n connection with
the production or harvesting of any commodity defined as an
agricultural commodity i.n section 15(g) of the Eederal
Agricultural Marketing Act, as amended; in connection with
the operation or maintenance of ditches, canals,
reservoirs, or waterways, not owned or operated for
profit, used exclusively for supplying and storing water
for farming purposes; (4)(i) in the employ of the operator
of a farm j"n handling, planting, drying, packj.ng,
packaging, processing, freezing, grading, storing, or
deliverlng to storage or to market or to a carrier for
transportation to market. in its umanufactured state, any
agrlcultural or horticultural commoditY, but only if such
operator produced more ttran one half of the commodity with
respect to which such service is performed; (ii) in the
employ of a group of operators of farms, or a cooperative
organization of which such operators are members, in the
performance of service described in subdivision (i), but
only 1f such operators produced more than one half of the
commodity with respect to which such servi.ce is performed;
(iii) the provi.si.ons in subdivisions (i) and (j-j-) of this
subdivision shaLl not be deemed to be applicable with
respect to service performed in connection with commercial
canning or commercial freezing or in connectj.on r^rith any
agrj.cultural or horticultural commodity after 1ts deliverY
to a termj-na1 market for distribution for consumption; or
(5) on a farm operated for Profj.t if suctr service is not in
the course of the employer's trade or business' As used in
this section, the term farm includes stock, dairy,
poultry, fruit, fur-bearing animal and truck farms,
plantations, ranches, nurseries, ranges, greenhouses, or
other similar structures used primarily for the raising of
agricultural or horticuLtural commodities, and orchards;
(b) domestic service, except as provided in subdivision
(a)(d) of this section, in a private home, Iocal college
club, or locaI chapter of a college fraternity or sorority;
(c) service not in.the course of the employer's trade or
business performed in any calendar quarter by an employee,
unless the cash remuneration paid for such service is fifty
dollars or more and such service is performed by an
j.ndividual wtro 1s regularly employed by suctr employer to
perform such service and, for the purposes of this
iubdivision, an i.ndividual shaLI be deemed to be regularly
employed by an employer during a calendar quarter only if
(i) on each of some twenty-four days during such quarter
such individual performs for such employer for some
portion of the day service not j-n the course of the
employer's trade or business, or (ii) such j-ndividual was
regularJ-y employed, as determlned under subdivision (i) of
this subdivision, by such employer in the performance of
such service during the preceding calendar quarter; (d)
service performed by an j'ndividual in the employ of his or
her son, daughter, or spouse and service Performed by a

534 -5-



LB 745 LB 745

chil-d under the age of twenty-one in the employ of his orher father or mother; (e) service performed in the emptoyof the United States goverrunent or an instrumentality oithe United States immune under the Constitution of theUnited States from the contributi.ons imposed by sections4A-64A and 48-649, except that, to thl extent that theCongress of the United States shall permit states torequire any instrumentalities of the United States to makepayments into an unemployment fund under a stateunemployment compensation act,. all of the provj.sions ofsections 48-601 to 48-669 shatl be appliCable to suchlnstrumentalities and to services peiformed for suchj-nstrumentalities in the same manner, to the same extentand on the same terms as to aII other empJ-oyers,individuals, and servj.ces, except ; pR€VIEEE; thaa if thisstate shall not be certifi-Ed-Eoiany year by the Secretaryof Labor of the Uni.ted States under section 33O4 of thiInternal Revenue Code of 1954, the payments required ofsuch instrumentalities with respect to such year shal1 berefunded by the commissioner from the fund in the samemanner and within the same perj.od as is provj.ded in section48-660, $rith respect to contributions erroneouslycollected; (f) service performed in ttre employ of thiistate, or any polj.tical subdj.vision therLof or anyinstrumentality of any one or more of the foregoing if suciservices are performed by an i.ndividual in the exercise ofhis. or her duties: (i) As an elected official; (ii) as amember of the legislative body or a member of the judiciaryof .a state or polltical subdj.vision thereof; (iii) as a
Tgmber of the Army National Guard or Air National 6uard;(iv) as an employee serving on a temporary basis in case offire, storm, snow. earthquake, ffooa, or similaremergency; or (v) in a position which, under or pursuant tothe state lar,r, is designated a major nontenured.policy-making or advisory position, or u ptli.y-making oradvlsory posltion, the performance of the autiLs of wliichordi,narily does not requj.re more than eight hours per treek;(q) for the purposes of subdivisions (4)(a) and i+11U1 oithis section, service performed (1) in the employ of'1iy achurch or convention or association of churchel; 6r liiy'anorganization which i.s operated primarily for religiouspurposes and which is operated, supervised, controlled, orprincipally supported by a church or convention orassociatj,on of churches; (2) by a duly ordained,commissioned, or licensed minister of a church in theexercj"se of his or her ministry or by a member of areligi.ous order in the exercise of the duties required bysuch orderi (3) prior to January L, ]-g7},:.n the em-ploy of ischool t hlch is not an institution of higher eaucaiiori; 1+1in a facility conducted for the pu.posi of carrying oui aprogram of rehabilitation for an j.ndividual whoie earningcapacity is impaired by age or physical or mentaidefi.ciency or injury provid.ing remunerjtive work for the
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individuals who because of their impaired physical or
mental capacity cannot be readily absorbed 1n the
competitive labor market or by an indivj.dual receiving
such rehabilj.tation or remunerative work; (5) as part of an
unemplol.ment work relief or work training program assisted
or financed in whole or in part by any federal agency or an
agency of a state or political subdivislon thereof, by an
individual receiving such vork relief or work trainj.ng; or
(6) prior to January l, 1978, for a hospital in a state
prison or other state correctional institutlon by an
inmate of the prison or correctional institution and after
December 31, 1977, by an inmate of a custodial or Penal
institution, (h) service with respect to which
unemployment compensation is Payable under an unemployment
compensation system established by an Act of Congress; (i)
service performed in any calendar quarter in the employ of
any organization exempt from income tax under section 501
(a) of the Internal Revenue code of 1.954, other than an
organization described in secti.on 4OL (a) of the Internal
Revenue Code of 1954, or under section 521 thereof, if the
remuneration for such service j.s Iess than fifty dollarsi
(j) service performed i.n the employ of a school, college,
or university, if such service is performed (1) by a
student who is enrolled and is regn-llarly attending classes
at.such school, colIege, or university or (2) by the spouse
of such student, if such spouse is advi'sed, at the time
such spouse commences to perform such service, that (i) the
employment of such spouse to Perform such service is
provided under a program to Provi.de financial assistance
to such student by such school, college, or university, and
(ii) such emptoyment wilI not be covered by any program of
unemployment insurance; (k) service performed as a student
nursL in the employ of a hospital or nursesr training
school by an individual who is enrolled and is regn:Iarly
attending classes in a nursest traj.nlng schooL chartered
or approved pursuant to state Iaw; and service performed as
an intern 1n the employ of a hospital by an individual who
has completed a four-year course in a medical school
chartered or approved pursuant to state law; (I) service
performed by an individual as a real estate salesperson, as
an j"nsurance agent, or as an insurance solicitor, if aII
such service performed by such indlvidual is performed for
remuneration soJ,eIy by way of commission; (m) service
performed by an lndividual under the age of eighteen in the
dellvery or distribution of newsPapers or shopping news,
not including delivery or distribution to any point for
subseguent delivery or dlstribution; (n) servi.ce performed
by an individual in, and at the time of, the sale of
newspapers or magazines to ultimate consumers, under an
arrangement under which the newspapers and magazines are
to be sold by him or her at a fi.xed price, his or her
compensation being based on the retention of the excess of
such price over the amount at which the nevrspapers or
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magazines are charged to him or her, whether or not he orshe is guaranteed a minimum amount of compensation for suchservice, or is entitled to be credited with the unsoLdnes/spapers or magazines turned back; (o) service performedby an j.ndividual who is enrolled at a nonprofit br publiceducational institution whi.ch normally maintains a rLgnrlarfaculty and curri-culum and normally has a regruiartyorganized body of students in attendance at the place wher-its educational activitles are carried on, as a student ina full-time program, taken for credit at such institution,which combines academi.c instruction with work experience,if such service is an integral part of such program. andsuch institution has so certified to the employer, exceptthat this subdivision shall not apply to servicl performldin a program established for or on behalf of an employer ora,group of employers; (p) servj.ce performed in the employof a hospital, if such service 5.s performed by a patient oithe hospital; (q) service performed for a motor cirrier, asdefj.ned in 49 U.S.C. section 1.0102 (11) as amended orsubsection (8) of section 75-302 as amended, by a lessorleasing one or more motor vehicles driven by the lessor orone or more drivers provi.ded by the lessor under a leaseexecuted pursuant to 49 CFR 1057 as amended or Article 7 ofsection III as amended of the rules and. regulations of theNebraska Public Service Commi.ssion with the motor carrieras lessee. This shaII not preclude the determination of anemplolment relationship betr.reen the lessor and anypersonnel provided by the lessor in the conduct of theservice performed for the lessee. The existence of such alease either prior to, on the date of, or after Auqust 26,
1983, shall preclude a determination of liability asdefined by the Employment Securj.ty Lai., after September I,1982; and (r) service performed by an individual for abusj-ness engaged i.n compj.lation of marketing data bases ifsuch service consists only of the processing of data and isperformed in the residence of the indj.vj.dual. Theperformance of such service prior to, on, or after Augmst26, L9A3, shall preclude a determination of liability asdefined by the Emplolment Security Lav, after Januarl, 1,
1983;

(7) If the services performed during one half ormore of any pay period by an individual for the personemploying him or her constitute emplo).ment, alI theservices of such indj-vidual for such period shall be deemedto be emplo).ment, but if the services performed during morethan one half of any such pay period by an individual forthe person employing him or her do not constituteempLolment, then none of the services of such individualfor such period shall be deemed to be employment. As usedin this subdivlsion the term pay period means a period, ofnot more than thirty-one consecutive days, for which apa).ment of remuneration is ordinarily made to suchindividual by the person employj.ng him or her. This
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subdivisj.on shaII not be applicable with respect to
services performed in a pay Period by an individual for the
person employing him or her shere any of such service is
excepted by subdivision (h) of subdivision (6) of this
section;

(8) Notwithstanding the foregoing exclusions
from the definition of employment, services shaII be
deemed to be in employment if with respect to such services
a tax is required to be paid under any federal Iaw imposing
a tax against which credit may be taken for contributions
required to be paid into a state unemploytnent compensation
fund or which as a condition for fuII tax credit against
the tax i.mposed by the Eederal Unemplol.ment Tax Act is
required to be covered under this act; and

(9) Any extension of the deflnition of
employment by this sectj-on to include services heretofore
excluded shall not be effective until after December 31,
1,977, and section 48-604 as 1t existed prior to its
amendments by this act shall be applicable to services
performed prior to January 1, 1978.

Sec. 2. That ori.ginal section 4A-604, Revised
Statutes Supplement, 1983, is repealed.

Sec. 3. Since an emergency exists, this act
shall be in full force and take effect, from and after its
passage and approval. according to Iavr'
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